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D e t e r m i n a t i o n  of a g e n c y ' s  minimum n e e d s  is 
p r imar i ly  t h e  r e s p o n s i b i l i t y  of t h e  a g e n c y  s i n c e  
p r o c u r i n g  o f f i c i a l s  are  most famil iar  w i t h  t h e  
c o n d i t i o n s  u n d e r  which  t h e  s u p p l i e s  and  s e r v i c e s  
b e i n g  p r o c u r e d  w i l l  be used.  Where t h e  p r o c u r -  
i n g  a g e n c y  h a s  e s t a b l i s h e d  prima f a c i e  s u p p o r t  
f o r  t h e  n e c e s s i t y  for s p e c i f i c a t i o n s  which  are 
a l l e g e d  t o  b e  unduly r e s t r i c t i v e ,  t h e  protest- 
er ' s  d i s a g r e e m e n t  w i t h  t h e  a g e n c y ' s  t e c h n i c a l  
c o n c l u s i o n s  d o e s  n o t  e s t a b l i s h  t h a t  t h e  s p e c i f i -  
c a t i o n s  are u n r e a s o n a b l e .  

T e c h n i c a l  s p e c i f i c a t i o n s  wh ich  are shown to  have  
a r e a s o n a b l e  b a s i s  are n o t  improper s imply  
b e c a u s e  t h e y  c a n  b e  s a t i s f i e d  by  o n l y  a l i m i t e d  
number of f i r m s .  

Rack E n g i n e e r i n g  Company ( R a c k )  protests t h e  p r o p o s e d  
award o f  a c o n t r a c t  t o  S tan ley -Vidmar ,  I n c .  ( S t a n l e y ) ,  f o r  
t h e  p u r c h a s e  and  i n s t a l l a t i o n  of 1 3  s t o r a g e  systems a t  t h e  
S a c r a m e n t o  A r m y  Depot (SAAD)  u n d e r  s o l i c i t a t i o n  N o .  DAAG08- 
82-R-0383. Rack asserts t h a t  i t  o f f e r e d  e q u i v a l e n t  systems 
at a s u b s t a n t i a l l y  lower pr ice  b u t  t h e  A r m y  u n r e a s o n a b l y  
r e s t r i c t e d  c o m p e t i t i o n  b y  r e q u i r i n g  f e a t u r e s  which  are 
u n i q u e  t o  S t a n l e y ' s  p r o d u c t .  

We f i n d  t h e  p ro tes t  w i t h o u t  merit. 

The s o l i c i t a t i o n  was i s s u e d  o n  J u l y  1 2 ,  1 9 8 2 ,  as a 
sole-source p r o c u r e m e n t  t o  S t a n l e y .  I n  r e s p o n s e  t o  a 
Commerce B u s i n e s s  Da i ly  n o t i c e ,  10 f i r m s ,  i n c l u d i n g  Rack, 
r e q u e s t e d  copies of t h e  s o l i c i t a t i o n .  On J u l y  29 ,  1 9 8 2 ,  
Rack protested t o  t h e  A r m y  t h e  s o l e - s o u r c e  r e s t r i c t i o n .  By 
l e t t e r  o f  A u g u s t  2 ,  1 9 8 2 ,  t h e  A r m y  d e n i e d  R a c k ' s  p ro tes t  
i n d i c a t i n g  t h a t  i f  Rack s u b m i t t e d  a proposal p r io r  t o  t h e  
A u g u s t  18,  1 9 8 2 ,  c l o s i n g  d a t e ,  Rack ' s  p r o p o s a l  w o u l d  b e  
e v a l u a t e d  f o r  t e c h n i c a l  s u f f i c i e n c y  a g a i n s t  n i n e  s p e c i f i e d  
t e c h n i c a l  r e q u i r e m e n t s .  T h e r e u p o n ,  Rack f i l e d  i t s  protest  
w i t h  o u r  O f f i c e  on  Augus t  1 3 ,  1982.  Rack a l so  s u b m i t t e d  a 
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timely proposal to the Army at a price of $430,570.23. A 
third firm, Lista International Corporation (Lista), timely 
submitted a proposal at a price of $416,654.84. The Army 
proposes to award to Stanley at a price of $609,922, but is 
withholding award pending our decision. - 

The Army's sole-source determination was based 
primarily on the fact that the Stanley system racks and 
pallets are unique and proprietary and provide the only 
system which would be readily interchangeable with an 
existing Stanley system which was previously installed at 
SAAD. In its juStification for the interchangeability 
requirement, the Army indicated that pallets would have to 
be unloaded and reloaded when moving items from the existing 
system to the newly acquired system. The Army estimated 
that additional costs of handling and damage during such 
transfers would amount to $192,000 over a 10-year period. 
The Army also noted three safety features as "non-quantified 
benefits" unique to Stanley's system. These were: 

1. Free-fall protection to assure operator 
safety in case of hoist chain break; 

2. Positive fork-guided entry which elimi- 
nates tipping and spilling of unbalanced 
pallet loads from both system forks and 
lift truck forks; and 

3. Pallet and rack design which prevents 
tipping and spilling pallet loads while 
loading and unloading pallets from system 
racks. 

We believe that the Army's action in response to the 
initial Rack protest essentially changed the procurement to 
one conducted on a brand name or equal basis. Rack's 
protest relates to what it alleges to be the Army's 
unreasonable restriction of competition by the requirement 
of technical features which Rack asserts do not relate 
legitimately to agency needs. Rack alleges that its product 
has been deemed an "equal" product to Stanley's over the 
years in numerous procurements and that previously both 
products were on the General Services Administration Federal 
Supply Schedule (FSS). Accordingly, Rack asserts that the 

specified by the Army are Stanley "proprietary designed 
constraints" which are sales features of that company, but 
which Rack contends serve no useful function with respect to 
the Army's actual minimum needs. 

. products are equivalent and the particular features 
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(The d e t e r m i n a t i o n  o f  t h e  Government 's  minimum needs  and 
t h e  b e s t  method of accommodating t h o s e  needs  a re  p r i m a r i l y  
t h e  r e s p o n s i b i l i t y  o f  t h e  c o n t r a c t i n g  a c t i v i t i e s .  > S i n c e  t h e  
Government procurement  o f f i c i a l s  are  t h e  ones  most familiar 
w i t h  t h e  c o n d i t i o n s  i n  which s u p p l i e s ,  equipment  or s e r v i c e s  
have  been used i n  t h e  p a s t  and how t h e y  are t o  be used i n  
t h e  f u t u r e ,  t h e y  are g e n e r a l l y  i n  t h e  b e s t  p o s i t i o n  to  know 
t h e  Government 's  ac tua l  needs .  Consequent ly ,  w e  w i l l  n o t  
q u e s t i o n  a n  a g e n c y ' s  d e t e r m i n a t i o n  o f  i ts ac tua l  minimum 
needs u n l e s s  there is a clear showing t h a t  t h e  d e t e r m i n a t i o n  
h a s  no  r e a s o n a b l e  b a s i s .  Frequency E l e c t r o n i c s ,  Inc . ,  

, B-204483, A p r i l  5 ,  1982, 82-1 CPD 303. When a p r o t e s t e r  
c h a l l e n g e s  a s p e c i f i c a t i o n  a s  unduly  r e s t r i c t i v e  o f  
c o m p e t i t i o n ,  t h e  burden is on t h e  p r o c u r i n g  a c t i v i t y  to 
e s t a b l i s h  prima f a c i e  s u p p o r t  f o r  its c o n t e n t i o n  t h a t  t h e  
r e s t r i c t i o n s  it imposes are needed to  meet its minimum 
needs.  Bu t  once  t h e  agency e s t a b l i s h e s  t h i s  s u p p o r t ,  t h e  
burden s h i f t s  t o  t h e  p r o t e s t e r  to  show t h a t  t h e  r e q u i r e m e n t s  
o b j e c t e d  t o  are c l e a r l y  un reasonab le .  Mid-At lan t ic  
I n d u s t r i e s ,  I n c . ,  B-202682, August 26, 1981, 81-2 CPD 181. 

Here, a l l  of t h e  r e q u i r e m e n t s  were based on s a f e t y  and 
o p e r a t i o n a l  needs  as  i d e n t i f i e d  by t h e  i n d u s t r i a l  e n g i n e e r  
r e s p o n s i b l e  f o r  t h e  p r o j e c t  and e a c h  was deemed e s s e n t i a l  t o  
t h e  s a f e  and e f f i c i e n t  o p e r a t i o n  o f  t h e  system. The  agency 
h a s  p r o v i d e d  a s p e c i f i c  and r e a s o n a b l e  b a s i s  f o r  e a c h  of t h e  
n i n e  f e a t u r e s  t o  w h i c h  Rack o b j e c t s .  F o r  example,  t h e  
f r e e - f a l l  s a f e t y  d e v i c e  is r e q u i r e d  since t h e  c o n d i t i o n s  
under  which t h e  equipment  m u s t  be o p e r a t e d  c o u l d  cause 
damage t o  t h e  h o i s t  c h a i n  and r e l a t e d  mechanism,  t h u s  a 
r edundan t  s a f e t y  d e v i c e  i s  needed t o  protect o p e r a t o r ,  l o a d  
and equipment .  I n  a d d i t i o n ,  t h i s  f e a t u r e  p r o v i d e s  a t akeup  
reel f o r  t h e  c h a i n  which p r e v e n t s  c r o s s - l i n k i n g  and 
consequen t  damage to  t h e  c h a i n .  L e v e l i n g  b o l t s  are r e q u i r e d  
a s  a n  i n s t a l l a t i o n  a i d  because  p lanned  p l a n t  l a y o u t  changes  
w i l l  require SAAD to  relocate and r e i n s t a l l  each of t h e  
sys t ems  i n  t h e  n e a r  f u t u r e .  L e v e l i n g  b o l t s  allow q u i c k  and 
e a s y  sys t em i n s t a l l a t i o n  and r e d u c e  t h e  l i k e l i h o o d  o f  
improper  i n s t a l l a t i o n  by agency p e r s o n n e l .  B u i l t - i n  
l i g h t i n g  is  r e q u i r e d  as  a s a f e t y  f e a t u r e  to  overcome 
i n a d e q u a t e  warehouse l i g h t i n g  w h e r e  t h e  sys t ems  are  
i n s t a l l e d .  The h e i g h t  of  t h e  sys tem b l o c k s  most e x i s t i n g  
l i g h t i n g  and p r e c l u d e s  e f f e c t i v e  u s e  o f  overhead  l i g h t i n g  i n  
t h e  s t o r a g e  b u i l d i n g s ,  t h u s  l i g h t i n g  a t t a c h e d  t o  t h e  sys tem 
is es sen t i a l .  The  37 p a l l e t  p o s i t i o n s  i n  13 f e e t  o f  h e i g h t  
r e q u i r e m e n t  is c o n s i d e r e d  e s s e n t i a l  because  t h e  r e s u l t i n g  
v a r i a b l e  p a l l e t  h e i g h t  min imizes  wasted s p a c e .  

- , I - , )  1.-- - 
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Rack h a s  d i s p u t e d  t h e  n e c e s s i t y  of several o f  t h e  
f e a t u r e s  because  it b e l i e v e s  them to be  unnecessa ry  or 
u n d e s i r a b l e ,  or because Rack c o n t e n d s  t h a t  i t  o f f e r s  equal 
or superior a l t e r n a t i v e s .  For  example,  Rack a r g u e s  t h a t  t h e  
f r e e - f a l l  s a f e t y  d e v i c e  is n o t  a s t a n d a r d  o r  r e q u i r e d  
feature i n  t h e  i n d u s t r y  and t h a t  it is n o t  n e c e s s a r y  on 
Rack 's  sys tem.  Rack p r o v i d e s  a h o i s t  c h a i n  s a f e t y  f a c t o r  of 
twice t h e  i n d u s t r y  s t a n d a r d ,  which g i v e s  a f a c t o r  o f  40 
times t h e  w e i g h t  be ing  s u p p o r t e d  by t h e  c h a i n s .  Rack 
c o n t e n d s  t h a t  l e v e l i n g  b o l t s  are dange rous  and t h a t  shimming 
is p r e f e r r e d  and also n o t e s  t h a t  i t  can  p r o v i d e  such  b o l t s  
i f  r e q u e s t e d .  Rack c o n t e n d s  t h a t  having  f i x e d  l i g h t s  can  be 
a s a f e t y  haza rd  and c o n t e n d s  t h a t  it o f f e r s  t h e  o p t i o n  of 
i n s t a l l i n g  l i g h t s  o r  n o t .  Rack a r g u e s  t h a t  t h e  4-inch 
c e n t e r s  needed t o  p e r m i t  t h e  r e q u i r e d  37 p a l l e t  p o s i t i o n s  is 
n o t  recommended and is u n s a f e  and n o t e s  t h a t  it c o u l d  b u i l d  
such  a sys t em b u t  e lects  n o t  to.  

I t  is e v i d e n t  t h a t  Rack is r e a l l y  c o n t e n d i n g  t h a t  it 
h a s  g r e a t e r  t e c h n i c a l  e x p e r t i s e  and a b e t t e r  knowledge of 
what f e a t u r e s  are r e q u i r e d  f o r  t h i s  p r o d u c t  t h a n  d o e s  t h e  
c o n t r a c t i n g  a c t i v i t y .  A s  a l r e a d y  n o t e d ,  w e  have  h e l d  t h a t  
t h e  d e t e r m i n a t i o n  o f  a n  a g e n c y ' s  minimum needs  is l a r g e l y  a 
matter o f  d i s c r e t i o n  on t h e  p a r t  of t h e  a g e n c y ' s  c o n t r a c t i n g  
o f f i c i a l s .  A p r o c u r i n g  a g e n c y ' s  t e c h n i c a l  c o n c l u s i o n s  con- 
c e r n i n g  i ts  ac tua l  needs  are e n t i t l e d  t o  g rea t  we igh t  and 
w i l l  be  a c c e p t e d  u n l e s s  t h e r e  is a c lear  showing t h a t  t h e  
c o n c l u s i o n s  are a r b i t r a r y .  
Inc . ,  e t  a l . ,  B-194517, F e b r u a r y  1 9 ,  1980,  80-1 C P D  139. I t  
is n o t  t h e  f u n c t i o n  o f  o u r  O f f i c e  to  conduc t  a n  independent  

I n d u s t r i a l  A c o u s t i c s  Company, 

a n a l y s i s  o f  a c o n t r a c t i n g  a g e n c y ' s  minimum needs .  
i n s t a n c e  w e  are  f a c e d  w i t h  a t e c h n i c a l  d i s p u t e .  Rack h a s  
n o t  shown t h a t  t h e  Army's s p e c i f i c a t i o n s  are a r b i t r a r y  o r  
u n r e a s o n a b l e ,  b u t  o n l y  t h a t  it b e l i e v e s  t h a t  t h e  u n d e r l y i n g  
t e c h n i c a l  c o n c l u s i o n s  are wrong. Such a n  argument  d o e s  n o t  
s a t i s f y  t h e  p r o t e s t e r ' s  burden o f  p r o o f .  EM1 Medical I n c . ;  
P i c k e r  C o r p o r a t i o n ,  B-195487, Februa ry  6,  1980,  80-1 CPD 96; 
B e l l  ti H o w e l l  C o r p o r a t i o n ;  Rea l i s t ,  I n c . ,  B-193301, 
Februa ry  6 ,  1979,  79-1 C P D  82. 

I n  t h i s  

Even i f  Rack is correct i n  i t s  a s s e r t i o n  t h a t  t h e  
par t icu lar  f e a t u r e s  r e q u i r e d  are  ones which can  o n l y  be 
s a t i s f i e d  by S t a n l e y ' s  sys t em,  i f  a s p e c i f i c a t i o n  is 
r e a s o n a b l e  and n e c e s s a r y ,  a s  w e  have concluded  h e r e ,  t h e  
f a c t  t h a t  o n l y  one f i r m  or a few f i r m s  c a n  meet i t  d o e s  n o t  
v i o l a t e  c o m p e t i t i v e  procurement  r e q u i r e m e n t s .  Gerber  
S c i e n t i f i c  I n s t r u m e n t  Company, B-197265, A p r i l  8 ,  1980, 80-1 
CPD 263. Also, w h i l e  Rack h a s  c h a r a c t e r i z e d  many of. t h e  

- 'T"7------ -- 
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f e a t u r e s  i n  q u e s t i o n ,  most p a r t i c u l a r l y  t h e  f r e e - f a l l  
d e v i c e ,  as p r o p r i e t a r y  to  S t a n l e y ,  t h e  Army t e c h n i c a l  
e v a l u a t i o n  found t h a t  w h i l e  Rack ' s  p r o d u c t  d i d  n o t  comply 
w i t h  t h i s  r e q u i r e m e n t ,  t h e  L i s t a  p r o d u c t  d i d ,  S i m i l a r l y ,  
a l t h o u g h  t h e  L i s t a  p r o d u c t  d i d  n o t  meet a l l  of t h e  t e c h n i c a l  
r e q u i r e m e n t s ,  i t  was found t o  meet o ther  a l l e g e d l y  p r o p r i e -  
t a r y  s p e c i f i c a t i o n s  such  as  t h e  37 p a l l e t  p o s i t i o n s  require- 
ment. 

With respect t o  Rack 's  c o n t e n t i o n  t h a t ,  n o t w i t h s t a n d i n g  
t h e  Army's c o n c l u s i o n ,  i ts  p r o d u c t  is recogn ized  i n  t h e  
i n d u s t r y  and i n  p a s t  p rocuremen t s  a s  be ing  equal to  
S t a n l e y ' s  p r o d u c t ,  as is f u r t h e r  ev idenced  by t h e  f a c t  t h a t  
b o t h  p r o d u c t s  were p r e v i o u s l y  l i s t e d  on t h e  FSS, w e  f i n d  
t h i s  e v i d e n c e  o f  no p r o b a t i v e  v a l u e  w i t h  respect t o  t h e  
SAAD's p a r t i c u l a r  minimum needs  u n d e r  t h e  s p e c i f i c  
c o n d i t i o n s  p e r t a i n i n g  t o  t h i s  procurement .  

F i n a l l y ,  Rack h a s  a s s e r t e d  t h a t  w h i l e  it does n o t  
r o u t i n e l y  o f f e r  s e v e r a l  o f  t h e  f e a t u r e s  and d i d  n o t  o f f e r  
them i n  t h e  d e s c r i p t i v e  l i t e r a t u r e  accompanying its 
proposal, it c o u l d  p r o v i d e  t h e  f e a t u r e s  on request and it 
n e v e r  r e f u s e d  t o  do S O .  'However, it is t h e  r e s p o n s i b i l i t y  
of t h e  o f f e r o r  t o  e s t a b l i s h  t h a t  what i t  proposes w i l l  meet 
t h e  Government 's  needs. Armid i r  L t d . ,  B-205890, J u l y  27, 
1982, 82-2 C P D  83. T h u s ,  t h e  f a c t  t h a t  Rack h a s  subse-  
q u e n t l y  asserted t h a t  it could p r o v i d e  f e a t u r e s  i f  n e c e s s a r y  
is immaterial i n  view o f  t h e  f a c t  t h a t  it f a i l ed  t o  so i n d i -  
cate i n  i ts  p r o p o s a l .  Moreover,  w i t h  r e s p e c t  t o  a t  l e a s t  
one s i g n i f i c a n t  r e q u i r e m e n t ,  t h e  f r e e - f a l l  s a f e t y  f e a t u r e ,  
Rack h a s  made i t  a b u n d a n t l y  c l ea r  t h a t  it does n o t  o f f e r  t h e  
d e v i c e  e i t h e r  a s  s t a n d a r d  equipment  or a s  a n  o p t i o n a l  
f e a t u r e ,  and i n s t e a d  s i m p l y  takes  e x c e p t i o n  t o  t h e  n e c e s s i t y  
for  such  a r e d u n d a n t  s a f e t y  d e v i c e .  

W e  deny t h e  protest .  

ComptrolleVr b e n e r a l  
o f  t h e  United S ta tes  




